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CORPORATIONS BILLS 2001 
Suspension of Standing Orders 

Resumed from an earlier stage of the sitting. 

HON PETER FOSS (East Metropolitan) [9.10 pm]:  There is one other matter the committee must consider; 
again, that will be difficult to achieve in the time available.  It relates to an attempt by the Commonwealth 
Government to prevent partial termination of the reference in the manner that I suggested.  As I mentioned, it 
appears to me that the only way in which a State could effectively terminate the reference would be to terminate 
it partially and prospectively only for the amending power.  The Commonwealth Government countered that by 
saying that if a State terminated any part of the reference, it ceased to be a referring State for the purposes of the 
legislation.  I ask members to look at the Commonwealth’s Corporations Bill 2001 and, in particular, chapter 1.  

Point of Order 

Hon KIM CHANCE:  I raise this point of order for the third time.  I do so because the member is again referring 
to the Bill.  The core of the debate for the past hour and a half has related to the Bill.  We are debating a motion 
to suspend the standing orders.  The danger is that we are dealing with legislation that the House has not yet 
seen; that is, the member is debating legislation that is not before the House.   

The DEPUTY PRESIDENT (Hon George Cash):  I have listened carefully to what Hon Peter Foss has been 
saying and I have heard the three points of order taken by the Leader of the House.  The leader is correct in 
saying that we are dealing with a motion to suspend standing orders.  However, the way the motion is couched 
requires a wide-ranging discussion on the Bills the leader has included in the motion.   

Having said that, Hon Peter Foss is well and truly beyond the bounds of reasonableness in canvassing the issues 
that should be canvassed in this motion.  Further, I detected that the member was trying to rein in his comments.  
If that is the case, he can continue.  If he decides to range widely, I will invite other members to speak and then 
put the question.  

Hon PETER FOSS:  What I am seeking to do -  

The DEPUTY PRESIDENT:  I do not need the member to canvass my ruling.  

Hon PETER FOSS:  I am telling the House what I am trying to do.  I am trying to deal with the question of the 
time the committee needs.   

The DEPUTY PRESIDENT:  That is not unreasonable given the motion.  

Debate Resumed 
Hon PETER FOSS:  We are seeking to limit the time that the committee will have to complete this task.  In 
reality, it probably needs more time than usual because of the complexities and importance of the matters being 
addressed.  One of the important points that this House must decide is whether the committee will be able to 
complete this task within the allotted time frame.  That is why I am keen for the House to be aware of some of 
the issues the committee will need to canvass.   

I have purposely not referred to the Bill; I have simply raised the other considerations that only a committee 
could investigate; that is, the intergovernmental agreement and the constitutional bases of the discussions that 
have taken place.  Those things will not be yielded by an inspection of the documents that will later be submitted 
to the House.  Until now I have not referred to any of those documents that will come before the House; I have 
referred only to the circumstances that will need to be investigated by the committee.   

I am keen to draw the attention of the House to one more task the committee will be required to perform before 
19 June.  It will not be required to investigate the Bill as a whole, because I have made it clear that the overall 
Corporations Law to be brought into effect is not being changed.  However, the constitutional basis under which 
it will be enforced in this country is being changed.  I have referred to chapter 1 of the Bill, because that point is 
dealt with in that chapter.  I suggest that all members, and particularly those on the committee, read that chapter, 
because it contains a number of vital issues.   

The first relates to the fact that during the course of the negotiations about this legislation, the Commonwealth 
Government tried to counter the partial termination by writing into the legislation a termination of a State being a 
referring State if it does anything to bring the reference to a halt.  It could be drastic for a State if it were 
suddenly to cease being a referring State.  Many significant disadvantages flow from that.   
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Chapter 1 provides the definition of a referring State and details the jurisdiction of the Act and its constitutional 
basis - both placitum 37 and the Commonwealth’s powers to make laws for the Commonwealth under section 
51.   

We must look at the circumstances under which a State ceases to be a referring State and, in particular, all 
sections preceded by the numeral 5.  The legislation permits the reference to continue if it is a partial revocation 
agreed to by all States.  That is why the intergovernmental agreement becomes important again and why it is 
important to know whether an agreement exists between the States governing the rules by which they will grant 
that partial termination.  A termination by an individual State would be rather like sawing off a branch while 
sitting on the wrong end of it.  If all the other States are cutting at the same time, everything will be okay.  
Therefore, the arrangement between the States regarding how they will exercise that partial termination power is 
important.  The committee must be fully informed.  I ask the Leader of the House to confirm that he will provide 
that information.  Until the committee is satisfied about that issue, it will not be able to tell the House whether it 
is reasonable for that termination to take place.   

The other important issue to be considered by the committee is the operation of section 109.  Part 1.1A deals 
with this matter.  Undoubtedly, the most important issue to be considered is the operation of section 109, because 
this is now a commonwealth law.  I have quickly looked at the drafting of that section.  It appears to try to 
achieve what was sought to be achieved.  However, it is an extremely complex piece of drafting.  Working 
through the permutations and combinations will be extremely difficult without the help of someone who was 
involved in the drafting.  

I repeat my earlier statement to the Leader of the House that it will be impossible for this referral to take place 
and to be successfully completed by 19 June unless full assistance is given in that respect.  Part 1.1A of the 
federal Corporations Bill 2001 has 13 pages dealing solely with the preservation of existing and future state 
laws.  That is vital to this Parliament.  If this is not properly handled, we might as well pack our bags and go 
home.  This may be the last piece of legislation we are able to pass, because everything else we pass after it will 
have the capacity to be outlawed by virtue of the powers that have been granted to the federal Government.  This 
Bill contains complex, detailed and intricate provisions.  That is the one bit of new law contained in this bundle 
of paper that we ought to be concerned about.  If we had to read the rest of it, I would agree with the interjection 
of Hon Derrick Tomlinson, “How on earth is the committee going to deal that much law before 19 June?”  The 
answer is that it would be impossible. 

Hon Derrick Tomlinson:  That is only part of it because the Minister for Racing and Gaming has another bundle 
of equally voluminous papers.  

Hon PETER FOSS:  He has, but most of that is a repetition of the incredibly voluminous law that the 
Commonwealth has already passed.  That is what happens when we hand things over to the Commonwealth: 
instead of a simple piece of legislation we end up with piles of garbage. 

Hon Derrick Tomlinson:  You are not suggesting that because the federal Parliament has made a decision, this 
Parliament will step aside from its responsibilities to scrutinise legislation?  

Hon PETER FOSS:  No, I am not suggesting that for one minute.  I am suggesting that this legislation has 
already been put in place and it is already operating in Western Australia.  We need to pay attention to what is 
changing as a result of this legislation.  It is my understanding - not having seen the legislation it is pretty hard to 
comment - that the only change is in the constitutional arrangements and little bits at the front of legislation - 
things such as referring States, section 109 and so forth.   

One other issue that will not appear anywhere in the Bills, but will need to be looked at by the committee, is the 
matter of taxing power.  The Leader of the House or the Minister Assisting the Treasurer may be able to assist us 
on this point.  A major part of the revenue of this State comes from stamp duties.  Some of that revenue has been 
able to collected by virtue of the fact that corporations have a Western Australian existence.  That will cease with 
this new legislation; they will have an Australian existence rather than a Western Australian existence or an 
existence in another State.  Some of the drafting in the Bill seeks to overcome that.  However, the opinion of 
Western Australian legal authorities is that it was unsuccessful, particularly with regard to land-rich companies.   

Members will no doubt recall that last year we passed legislation dealing with land-rich companies.  Sometimes 
people will try to avoid stamp duty on conveyances by transferring shares in a company that owns the land.  
Various measures have been introduced in this Parliament to prevent that form of evasion.  The particular 
method of control we had in Western Australia was not assisted by this change.  There were other areas which 
affected other States as well.  I do not need it before this motion is passed, but I would like the committee to be 
advised urgently whether the Government is satisfied that its revenue will be protected by the provisions in this 
Bill and that people will not be able, in particular, to avoid stamp duty on conveyances by the mechanism of 
transferring shares in companies.  That is very important.  I understand many millions of dollars are involved.  I 
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do not need to tell the Government that it is pretty important that it get every dollar it can.  The Government 
would not wish to set up a regime in which people who are wealthy enough to afford tax accountants and 
lawyers can avoid stamp duty on substantial areas of land.  That needs to be submitted to the committee, so that 
it can report back to the House on what can be done and whether it is satisfied that there is an appropriate 
constitutional basis for the imposition of that tax.  The committee has a big job ahead of it.  It is important that 
we appoint that committee.  If we defer the appointment of that committee for too long, it will be impossible for 
it to meet the timetable.  

Hon Kim Chance:  We will do it tomorrow.  

Hon PETER FOSS:  The committee has a big task ahead of it, and it will be a hard task.  I have not been able to 
cover all the essential points in my speech, but I have prepared a memorandum of 15 or 16 pages that deals with 
some of the issues.  I hope that will help the committee to get up to speed, at least on what has happened.  I will 
have to look at what has happened since that time.  With reluctance, I support this motion.  That is not because it 
is the proper way to conduct business.  Hon John Fischer, who gave his inaugural speech, should have heard 
what is happening here.  We all like to think that we have some ability to influence things.  Unfortunately, all too 
often Western Australia finds itself in the position that it is too insignificant in Australian terms to be able to 
influence outcomes.  Australia, similarly, finds itself in the position on a world stage that it is too insignificant to 
affect outcomes.  We often go along with things whether or not we think they are the best for our nation.  We 
would all prefer many of things the member complained of in his speech not to have happened, and if we had 
had some capacity to prevent them from happening we would have.  I seem to use the King Canute analogy 
often, but all too often we find ourselves completely unable to prevent some of these things from happening.   

I wish we were not doing this at this particular time, and to this timetable.  I hope that, as the Government gains 
greater experience in these matters, it will be a bit more skilful at making the Commonwealth more reasonable 
and will use Standing Order No 230(c) as a way of getting the Commonwealth to slow down and to stick to a 
reasonable timetable.  It will then get its act in order in time to allow our Parliament the proper time to consider 
legislation.  If it does not, it will fall foul of Standing Order No 230(c).  The Government must say to the 
Commonwealth in the future that if it does not allow for scrutiny under SO 230(c) it will be the 
Commonwealth’s fault if the legislation does not pass in time.  Standing Order No 230(c) is as much a weapon 
for the Government as it is for this House, and I urge the Government to use it.  With some considerable 
reluctance, I am prepared to support this motion.  I have one other qualification: that the Bill will be referred to 
the committee after the second reading has been moved, read and debated, and we all have a copy of the Bill.  
The committee will then have the benefit of those speeches and the text of the Bill.  With those qualifications, I 
reluctantly support the motion moved by the Leader of the House.   

HON DEE MARGETTS (Agricultural) [9.29 pm]:  I have a couple of brief points from the Greens (WA) 
perspective.  The very long response from Hon Peter Foss in relation to whether the Bill should be exempt from 
the normal 30-day rule that would apply to such arrangements is ironic.  I am pleased to see an indication from 
the other side of the House of the need for greater scrutiny of government legislation from the other place and 
from the federal Parliament, as that is something that the Greens have already indicated.  It is a good sign that 
there will be changes in other legislation to give us greater scrutiny of Bills.  However, although I understand 
and appreciate the briefings we received on this matter prior to the motion coming to the Legislative Council, I 
suggest very strongly to the Government that any time it wishes to put to the Parliament a request for an 
exemption, it would be extremely helpful if a reason were provided by the Government at the time the request is 
made to the Legislative Council.  Ironically, this proposal for the exemption, although vehemently protested 
against but supported by those on the opposition benches, is designed, it would seem, to get the federal coalition 
Government out from the sticky, unpleasant substance into which it seems to have fallen. 

Hon Peter Foss:  That is not the reason, unfortunately. 

Hon DEE MARGETTS:  That is one of the reasons. 

Hon Peter Foss:  We are there in the sticky substance. 

Hon DEE MARGETTS:  I understand we are also in the same sticky substance.  Obviously, the understanding is 
that there is a need for this exemption, and it is reasonable when the reasons are known.  However, I was 
surprised and disappointed that at the time the motion was put to the Legislative Council not even a short 
presentation was made by those on the government benches explaining the reasons this was necessary so that 
they would be on the public record.  I hope that in the future when special exemptions are sought by the 
Government, proper reasons are given at the time those exemptions are sought. 

HON M.J. CRIDDLE (Agricultural) [9.31 pm]:  I will put on record my point of view on the time available for 
the scrutiny of these Bills.  I have had a briefing on them and they are very complex, not only from my point of 
view but also from the point of view of the person who was trying to explain them to me.  There will be some 
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difficulties for the committee.  I have served on as many committees as most members in this place, so I have 
some knowledge of the way they work.  There will be a great deal of pressure on the committee to get a 
reasonable understanding of these Bills and to report to the House by 19 June, so that the legislation can be 
passed through the House.  It will be a real challenge for the minister to have those Bills dealt with. 

I do not think there is any need for me to now deal with the Bills.  Obviously, Mr Deputy President (Hon George 
Cash), you do not want me to canvass that matter.  However, I have a problem with some areas.  I know that 
Victoria and New South Wales have already passed their legislation, so Western Australia is following in their 
footsteps.  However, intergovernmental agreements that have the agreement of just a couple of States, or maybe 
three, are a concern, and the five-year sunset clause - the sun may never go down, as sometimes happens - is also 
a concern.  I understand the necessity to pass these Bills, but I am concerned that the committee will have 
difficulty carrying out the required workload in the time specified. 

HON KIM CHANCE (Agricultural - Leader of the House) [9.33 pm]:  After such a long debate, it is necessary 
for the Government to make some kind of formal response to the issues that have been raised.  I say first to Hon 
Peter Foss that, although it might have been a little frustrating for us to sit through such a lengthy speech, I thank 
him for raising the issues he raised.  I have taken careful note of the direct questions he asked.  As well as 
communicating those direct questions to the Attorney General, I will ensure that he is provided with a copy of 
Hon Peter Foss’s speech, and I will have a truck take that around to him shortly!   

Hon Peter Foss:  You should wait until it is corrected. 

Hon KIM CHANCE:  All right.  However, I thank Hon Peter Foss because his comments are useful.  I hope he is 
able to make time to address the committee on some of those issues.  From the House’s and the committee’s 
point of view, that would be useful. 

Hon Peter Foss:  I have a 16-page note. 

Hon KIM CHANCE:  Yes, Hon Peter Foss mentioned that.  The comments he made will be helpful to the 
committee.  As Hon Murray Criddle said, serious issues have been raised, and the committee has a formidable 
task in reporting back to the House at the time determined by this motion.  It will be a tough task.  It is a big ask, 
and always is, when one deals with commonwealth legislation of this nature. 

Finally, I will address the issues raised by Hon Dee Margetts.  She asked for a short explanation of why the 
Government feels it is necessary to introduce this legislation. 

Hon Dee Margetts:  No, the exemptions. 

Hon KIM CHANCE:  That makes it easier.  I was about to say that I have always found that whenever 
somebody challenges me to give a short and simple explanation of something really complex, it is the most 
challenging thing that can happen because it means I must understand it, and I certainly do not pretend to 
understand this legislation.  The reason for the partial exemption, as it is, because we are still complying with a 
substantial element of Standing Order No 230(c), except the 30-day rule, is that we need to get this legislation 
back into the Legislative Council by about 19 June so that we can get it dealt with, out of this place and into the 
Legislative Assembly by Thursday, 21 June.  Even that allows the Legislative Assembly only one week in which 
to deal with the legislation before the death knock on 30 June, because the week following 21 June is the last 
sitting week before the end of the financial year. 

To explain the consequences of not doing that, of course, would impute some knowledge and understanding of 
the legislation.  However, broadly, if it is not done by then, essentially the legislation on which the Government 
relies for corporate governance in Western Australia, which relies in turn upon 1990 commonwealth legislation, 
would leave the State without a corporate structure.  Assuming the Commonwealth proceeds to enact its 2000 
legislation, the 1990 legislation will in fact be repealed by the 2000 legislation and, upon repeal of that 
legislation, Western Australia will be left with corporate governance legislation that relies upon the 1990 
legislation that had been repealed by the passage of that Act. 

Hon Peter Foss:  The Commonwealth has the capacity to screw us. 

Hon KIM CHANCE:  It does indeed.  As Hon Peter Foss says, it has us in an awkward position.  We need to 
give the other place some time to consider the matter, although, in its wisdom, the other place seems to have 
determined that the vast bulk of the debate and consideration of this legislation will be done in this place.  That is 
a sign of great wisdom from the Legislative Assembly.  I commend the motion to the House. 

Question put and passed with an absolute majority.  
 


